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An indispensable resource for every website owner and blogger, explaining copyright,
trademark, privacy and publicity rights, defamation, pornography, and other applicable
laws.Thorough explanations of the public domain, “fair use” and other copyright defenses are
provided in easy-to-understand language. The author also shows how the Digital Millennium
Copyright Act and the Communications Decency Act can be used to protect website owners and
bloggers from liability for user-provided content.Finally, the ins and outs of licensing music and
other kinds of content for use in a web site are explained in detail, with specific information about
kinds of licensing agreements; terms; royalty calculations, payments and accounting. The author
also explains how to access literally thousands of images and other kinds of content without
having to pay a royalty or fee.Includes forms, quick-reference charts, resource list and more to
help navigate the hazardous waters of Internet law.Written by an attorney.



Website LawThe Legal Guide for Website Owners and Bloggersby Tom James, J.D.Published
by Echion, LLC.Copyright © 2017 Tom JamesAll rights reserved. No part of this book may be
reproduced or transmitted in any form or by any means, electronic or mechanical, including
information storage and retrieval systems, without permission in writing from the publisher,
except by a reviewer who may quote brief passages in a review. Scanning, uploading, and
electronic distribution of this book or the facilitation of such without the permission of the
publisher is prohibited. Any member of an educational institution wishing to photocopy all or part
of the work for classroom use, or anthology, should send inquiries to
permissions@EchionBooks.comThis publication is designed to provide accurate and
authoritative information. It is sold with the understanding that the publisher is not engaged in
rendering professional services. If professional advice is needed, the services of a qualified
professional should be sought.This book is also available in print at most online retailers.Echion,
LLCP.O. Box 46162Plymouth, MN 5544610 9 8 7 6 5 4 3 2 1Table of ContentsTitle
pageCopyright pageNote to readerPART 1. LIMITATIONS ON CONTENTIntroduction1.
Copyright basics2. Text3. Photographs & drawings4. Music & audio5, Video6. Computer
programs7. Trademarks8. Information9. Personality (name, voice, likeness)10. Defamation11.
Pornography, hate speech & other restrictions12. User-provided contentPART 2. COPYRIGHT
DEFENSES13. The public domain14. Fair Use15. The Digital Millennium Copyright Act16. Other
copyright defenses17. Strategic lawsuits against public participationPART 3. LICENSES &
CONTRACTS18. Licensing basics19. Image licensing20. Music licensing21. Software
licensing22. Copyright researchAPPENDIX I. Copyright-free materialsAPPENDIX II. Durations of
copyright & dates of entry into public domainAPPENDIX III. Music licenses & where to get
themAPPENDIX IV. FORM: Designation of copyright agentAPPENDIX V. FORM: Sample model
releaseAPPENDIX VI. FORM: Notice of intention to obtain compulsory license for making &
distributing phonorecordsAPPENDIX VII. FORM: Monthly statement of account under
compulsory license for making & distributing phonorecordsAPPENDIX VIII. FORM: Annual
statements of account under compulsory license for making & distributing
phonorecordsAPPENDIX IX. FORM: Request for permission to use copyrighted
materialAPPENDIX X. ResourcesNotesBibliographyAbout the AuthorConnect with Tom
JamesOther Titles by Tom JamesNOTE TO READERThis book grew out of my work with people
who maintain a presence on the Web, people wanting to establish one, and people facing
serious legal problems as a result of having one. Most have been ordinary people with real jobs
who never dreamed they might one day receive a cease-and-desist letter or find themselves
facing copyright infringement settlement demands in the 4- to 6-digit range. Nowadays, auto
mechanics, store clerks, teachers, college students, retirees – even children -- are grappling with
intellectual property issues. Not that long ago, these kinds of issues were rarely a topic of
discussion outside of Beverly Hills and Madison Avenue. Today you can find people talking
about them nearly everywhere you go.The new millennium has ushered in a tidal wave of
Internet-related litigation of unprecedented proportion, most of it ultimately traceable to the



popular misconceptions that people have about whether and how laws apply to online activity.
I’ve found that very few people who operate a website or blog deliberately set out to do illegal
things. To the contrary, the vast majority of the people I’ve come across would gladly have
complied with the law if they only had a better understanding of what it requires. Hence this
book.The book is organized into three parts. Part 1 begins with an explanation of the basic rules
of copyright. It then identifies and explains the kinds of legal issues (copyright and others) that
can arise with respect to each kind of material a website owner or blogger might use – text;
drawings; photographs, music/audio; video; computer programs; trademarks; information. Part 2
identifies and describes the contours of fair use, the public domain, and other potential copyright
defenses. Part 3 describes steps you can take to acquire a right -- or to remove doubt about your
right -- to publish something you’ve either found on another website or had created for you by a
web designer or other content provider.“Key Points” are listed at the end of each chapter. These
are only intended to make the information presented in a chapter easier to digest. You should
not rely exclusively on them. If you do, you may overlook important exceptions, qualifications and
clarifications.The book has been written for readers of average intelligence and education. An
advanced degree in law is neither assumed nor required.The information provided applies to
both commercial and noncommercial websites. Commercial websites, however, are required to
comply with an additional array of regulations that cannot be adequately covered in a volume of
this size. Owners of commercial sites should use one or more of several available treatises on e-
commerce as a companion to this one.This book provides general information and commentary
about the law, not legal advice. While I am an attorney, I am not your attorney. Neither your
acquisition of this book nor your reading of it creates an attorney-client relationship between us.
You should hire a licensed attorney if you need legal advice regarding your website or blog.Laws
are always changing, especially those that relate to the Internet. Consequently, no assurance
can be made that the information in this book will still be current by the time you acquire it. It is a
good idea to keep informed about new developments in this area of the law. If you have a
question or need specific legal advice about your website or blog, you should consult an
attorney.The liabilities, defenses and immunities discussed in this book relate to U.S. law. The
laws of other countries are different. Website hosts, owners, and bloggers should be careful
about traveling to other countries. Before entering a country, you should review the Internet
content regulations of that country very carefully, with a view to determining whether you may
have transmitted prohibited content into it via your website or blog.A reference to the laws of a
particular country does not imply anything about the laws of other countries. By the same token,
the omission of a reference to a difference between U.S. and foreign laws should not be taken to
mean that U.S. and foreign laws on a particular subject are identical, or even similar.All of the
examples in this book are hypothetical. Any similarity to any person, whether living or dead, or to
any past, present or future legal entity, is purely coincidental.This book employs both masculine
and feminine pronouns. In all events, and unless the context clearly indicates otherwise, the
masculine includes the feminine; the feminine includes the masculine; and the use of either



pronoun includes transsexuals, bisexuals, asexuals, and every other variant that has been or
may in the future be used in the taxonomy of human beings.back to TOCPART ONELimitations
on Contentback to TOCIntroductionIn countless ways the Internet is radically enhancing our
access to information and empowering us to share ideas and connect with the entire world.
Speech thrives online freed of limitations inherent in traditional print or broadcast media that are
created by corporate gatekeepers. Preserving the Internet's open architecture is critical to
sustaining free speech.[1]The Internet is infused with a spirit of freedom. The fight for Net
neutrality -- the idea that the Internet should be available for anyone to use, free from efforts to
control it – reflects that spirit. The right to freedom of speech is enshrined in the First
Amendment of the American constitution. The United States Supreme Court has declared it to
be such a fundamental right that it is protected by both the First and the Fourteenth
Amendments.It is not an absolute right, however. The same constitution that protects it also
empowers Congress to pass laws protecting copyrights and to regulate interstate commerce. In
addition, the Supreme Court has created a few exceptions of its own.The Court has interpreted
the First Amendment as establishing an implied hierarchy of categories of speech, with some
categories receiving lower levels of protection than others. Political speech receives a very high
amount of constitutional protection. Obscenity receives none at all. Other kinds of speech
receive a level of protection somewhere between these two extremes. Commercial speech is an
example. It receives some constitutional protection, but the Court has held that federal and state
governments have much greater room to regulate in this area than they have to regulate political
or religious speech.Further complicating matters is the fact that the Constitution only imposes
limits on governmental power. Its prohibition against infringement of freedom of speech applies
only to state and federal governmental actions, not to the actions of private individuals or
businesses. Thus, for example, web hosts and social media networks, in the absence of any
agreement otherwise, may freely censor the speech of those who use their services.The Internet
is not quite the Wild Frontier of free expression we imagine it to be. There are many restrictions,
emanating from many different sources, on what may be published online. Failing to recognize
them puts website owners and bloggers at serious risk of being sued, or worse, going to jail.
Copyright infringement filings in federal court, for example, have skyrocketed since the advent of
the Internet. Untold numbers of people – estimated to be in the thousands – have received
cease-and-desist letters or have been sued for large sums of money for publishing things to their
websites or blogs. Sadly, many of these people honestly believed their activities were protected
by the First Amendment, or they erroneously believed the material was in the public domain or
that their publication of it was fair use.Bloggers and website owners are increasingly coming
under attack for trademark infringement or dilution, as well. And defamation and invasion of
privacy lawsuits also are on the rise.Does this mean you should abandon all hope and leave the
Internet to those who are better positioned to fight legal battles than you are? Absolutely not. It
just means you need to know what your rights and liabilities as an online publisher are. The
Digital Millennium Copyright Act, the Communications Decency Act, compulsory and statutory



licenses, fair use, the public domain, and other laws and judicially-created defenses offer some
strong protections for those website owners and bloggers who know what they are and how to
use them. Each of them, however, is subject to exceptions, qualifications and conditions. It is
important to know what these are, too.Will the increasingly complex matrix of laws regulating
online publishing ultimately destroy freedom speech? The answer, as with many things, is
maybe, but it doesn’t have to. There are many things that legislators, regulators and judges
could do to better protect and promote speech rights. Several organizations are working hard to
get them to do those things. In the meantime, knowledge of the currently applicable laws is your
best strategy for reducing legal risks while still getting your message across.back to
TOCCHAPTER 1Copyright basicsThe Internet is probably the greatest innovation for the
exchange of information and ideas there has ever been. Anyone with an Internet connection has
quick and easy access to literally millions of books, stories, articles, photographs, drawings,
software programs, music and video clips, most of which are very easy to download or copy and
paste. This is a real boon for science, education and the arts. Unfortunately, it is also a great
setup for copyright infringement. In fact, it would be difficult to imagine a better one.Over 300
million unique Internet users seek or access infringing content each month. So much infringing
content has been uploaded to the Internet that some businesses actually generate significant
revenue streams simply by issuing and settling claims of online copyright infringement against
website owners and bloggers. And copyright litigation has skyrocketed. Infringement filings in
federal court tripled between 2010 and 2015 alone.If you are a website owner or blogger, you
need to have at least a basic understanding of copyright law. Otherwise, you may find yourself
facing threats of costly copyright litigation if you or a visitor to your site posts infringing content,
even if you mistakenly believed the material was in the public domain or that having no profit
motive made it “fair use.”SCOPE OF PROTECTIONThe federal Copyright Act gives the owner of
the copyright in a created work the exclusive right to reproduce, distribute, publicly display,
publicly perform, and make derivative works based on the work. (Ownership of the copyright
originally belongs to the author, but any or all of these rights may be transferred to others. In the
case of a work made for hire, the employer is treated as the author.)Copyright protection exists
for any kind of work of authorship that is fixed in a tangible medium of expression. This can
include nonfiction as well as fiction and poetry; plays, screenplays, and other dramatic works;
drawings; paintings; graphic art; photographs; architectural designs; music; sound recordings;
motion pictures; audiovisual works; computer programs; pantomimes; and
choreography.Computer files that are stored on a server or a digital storage device (such as a
computer) are fixed in a tangible medium. Therefore, website content and email messages are
protected by copyright. Copyright law affords the same basic protections to material appearing
on a website page, an online blog, or in an email message as it gives to materials that are fixed
in print.The purpose of a work, or its intended use, is not relevant. Nor are artistic merit and
aesthetic value.Copyright protection exists for both commercial and noncommercial works.
Business logos, although generally known to be protected by trademark law, may also be



protected by copyright law in some cases.One popular myth that never seems to die is that
anything the public can view online is “in the public domain” and therefore may be freely copied.
Sometimes this is qualified by the assertion that anything you can download for free from the
Internet is in the public domain. Neither statement is true. Generally, you may not copy content
from another web page and paste it to your own without permission, even if it’s a free site and
even if you came across it as the result of a Google search. The author of content appearing on
a web page may have a protected copyright interest in what he creates irrespective of the fact
that he has chosen to make it available on his website. The fact that an author has chosen to
make his work available for free on one website does not mean that he has consented to making
it available on others.Another popular myth is that the act of posting something to the Internet
creates an “implied license” for anyone who finds it to freely copy it. Publishing a work on the
Internet does not operate as a waiver of copyright protection. Again, the fact that an author has
chosen to make his creation available for viewing on one website does not mean that he has
chosen to make it available on others.The same is true of email messages. Many people seem
to think that sending a person a letter or an email message amounts to an “implied gift” of the
contents of the letter or email message. This is not true. The contents of a letter or an email
message are protected by copyright law to the same extent as any other expressive work is. Just
as a novelist does not part with his copyright when he sends his manuscript to a critic for review,
so the writer of an email message does not part with his copyright in the message when he
sends it to someone.It also is not true that material may be freely copied if there is no copyright
notice on it. At one time, publishing something without a copyright notice could cause the author
to lose his copyright protection, but that is no longer the law. Works published on or after March
1, 1989 are protected by copyright whether copyright notices appear on them or not.Affixing the
words, “All rights reserved” is not necessary to protect the copyright in a work. Copyright
protection is not lost as a result of failing to include that statement. Including these words on your
website or blog might possibly be useful in terms of bolstering a denial of an allegation of a grant
of a license to use, but failing to include the notice neither creates a license nor causes copyright
protection to be lost.Registration is not essential to the existence of a copyright, either. A
copyright may exist even if it is not registered with the Copyright Office. A copyright automatically
comes into existence when an original work is first fixed in a tangible medium of expression,
even if no application for registration is ever filed. Of course, there are substantial benefits to
registering a copyright, and it can have a very significant impact on the amount of damages that
may be recovered in the event of infringement. Moreover, registration is required in order to file a
claim in court. The copyright itself exists before then, though. Liability for infringement may be
incurred before the copyright in the work is registered.As a general rule, then, you should
assume that everything on the Internet -- and all text, photographs and artwork you find
elsewhere, such as in a book, magazine, art gallery, etc. -- is protected by copyright. The fact
that someone has published something to a public website does not mean the material is in the
public domain, or that the copyright owner has given an “implied license” for anyone to copy it.



Material may be protected by copyright even if there is no copyright notice on it; and it may be
protected even if the copyright has not been registered. If you come across something on the
Internet, or in an email message, you should assume that someone has a protected copyright
interest in it.For this reason, you should make it your general policy to avoid copying things from
other websites (or scanning other people’s artwork or text into your computer for use on your
website.) Create your own original material for your website or blog. If you want to communicate
factual, nonproprietary information that you found on another website, that’s fine, insofar as
copyright law is concerned; but choose your own words to do it. (Note that republishing
information from another website may expose you to liability for misappropriation of information,
under some circumstances. See Chapter 8.)If you determine that you really want or need to copy
something you found on another site to your own website or blog, then you should investigate to
determine whether it is indeed protected by copyright. If it’s not, then go ahead and copy it,
provided that doing so does not violate any of the other laws described elsewhere in this book. If
it is protected by copyright, then you should investigate further to determine who owns the
copyright so you may seek a license or permission to use the material. In some cases, it may be
possible to use copyright-protected material without permission by invoking the fair use doctrine.
As we shall see, however, you should proceed with extreme caution when relying on “fair use” as
a defense to copyright infringement.There are only five limited circumstances in which you may
use another person’s work without violating copyright law:a) material of a kind that is never
protected by copyright lawb) formerly protected works that have entered the public domainc) fair
use of copyright protected worksd) license or assignment of rights from the copyright ownere) it
was created for you as a work made for hire.Before delving into these subjects, though, it will be
helpful to know about two kinds of creative work that can receive copyright protection even
though their creation involves some copying of pre-existing copyrighted works – compilations
and derivative works.COMPILATIONSA compilation is a collection of data and/or authored
works. Anthologies (of short stories, poems, etc.), photograph or artwork collections, catalogs,
almanacs, directories and computer databases are examples of compilations.The selection and
arrangement of things to include in a compilation can take some thought and creativity. For that
reason, a compilation is considered a work of authorship on the part of the compiler. This means
that the editor of a collection of stories may have a protected copyright interest in the collection –
specifically, in the selection and arrangement of the elements in a collection – even if he did not
actually write any of them.A copyright in a compilation may be protected by copyright even if the
individual elements included in it are not. Even though factual information may not be protected
by copyright, the selection of facts, and the choice of how to arrange and present them may be.
By the same token, the selection and arrangement of a compilation of public domain works may
be protected by copyright even though none of the works included in it is.Since a compilation
may be protected by copyright even if its individual components are not, it is risky to copy and
paste a data compilation (or a portion of it) from another website. Suppose, for example, that you
come across an article about the “ten worst criminals in 19th century America” that states facts



about selected 19th century American criminals. Since facts are not protected by copyright, you
might think you are safe in republishing the article to your website without having to worry about
getting permission from the copyright owner. You would be wrong. The author’s decisions to
select the particular criminals he did, to include the particular information about them that he did,
and to arrange the information in the manner that he did, may be protected by copyright.In the
case of a compilation of authored works, it is important to keep in mind that the copyright in the
compilation and the copyright(s) in the individual works within it are separate things. The
copyright in a compilation exists independently of any copyright in the elements. An editor may
own a copyright in the selection and arrangement aspects of a compilation of short stories. An
author of a story in the collection, however, continues to own the copyright in the story
notwithstanding its inclusion in the collection (unless, of course, he has transferred it, in which
case it is owned by the transferee.)Getting permission from the owner of the compilation
copyright does not give you permission to copy an individual work within the collection unless
the compilation copyright owner happens to own the copyright in the individual work, too.The
owner of the copyright in a compilation is presumed to possess the right to reproduce and
distribute the works contributed to it only as part of that compilation or a revision of that
compilation. Merely owning the copyright in a compilation does not give rise to a right to copy,
display or distribute -- or to authorize others to copy, display or distribute -- an individual story or
article that is included in the collection.The owner of the copyright in a compilation has an
exclusive right to make revisions to the compilation, such as by rearranging the order, adding
new stories or information to the compilation, removing a story or fact from the compilation, and
so on. The author of a copyrighted work appearing in the compilation, however, has the
exclusive right to make derivative works of his copyrighted work. Accordingly, the owner of the
copyright in the compilation does not have the right to alter or modify the content of a
copyrighted work that appears in the compilation.Copyright protection for a compilation does not
confer copyright protection on portions of it that would not otherwise receive copyright
protection. Owning the copyright in a data compilation does not mean that you own the data. If
something would not be protected by copyright before it was compiled, then it will remain
unprotected by copyright after the compilation. Only the manner in which the data is selected,
arranged, presented or expressed in a compilation is protected by a copyright in the
compilation.DERIVATIVE WORKSA derivative work is one that contains elements of a pre-
existing work but in modified form. Examples of derivative works include: translations,
dramatizations, fictionalizations, musical arrangements, screenplays, movie versions of novels,
sound recordings of musical compositions, lithographs based on paintings, sculptures based on
drawings, drawings based on photographs, abridgements, condensations, adaptations,
annotations, revisions, and updated websites.A derivative work does not receive copyright
protection unless the modifications or additions involve at least a modicum of creativity and
originality. De minimis contributions or variations from the original do not suffice.A copyright in a
derivative work arises only if the person creating it has the right to use the pre-existing work. The



author initially has an exclusive right to make derivative works from his work. No one else may do
so without either a license or an assignment of the copyright from the author.Ownership of a
copyright in a derivative work only confers rights in the newly-created aspects, not the original
work itself. No matter how brilliant and creative your Star Wars sequel is, you will not own a
copyright in it unless the owner of the copyright in the original Star Wars has assigned the
copyright to you, or at least granted you a derivative works license.Because anyone can freely
use works that are in the public domain, a person creating a derivative work from a public
domain work gets copyright protection for the derivative work so created. The copyright in the
derivative work, however, does not confer ownership of the copyright in the original work on the
author of the derivative work. Other people can make their own derivative works based on the
same public domain work. The copyright in a derivative work only protects rights in material that
is newly created for the derivative work.UNPROTECTED MATTERNot everything receives
copyright protection. Only the expressive elements of a work that are fixed in a tangible medium
of expression receive copyright protection, and then only if they are original, creative, and
produced by a human.Ideas and informationCopyright only protects the expression of ideas and
information; it does not protect the ideas and information themselves.Facts and theories cannot
be owned by anyone, but the words used to express them, and the selection and arrangement of
facts and theories in a book or other presentation may be protected by copyright.For the same
reason, the plot or theme of a novel cannot be owned by anyone. A copyright can exist in the
choice of words used to flesh out a plot, but not the plot or theme itself.Scientific and technical
drawings and diagrams receive copyright protection only for the original artwork and text in
them. The ideas or discoveries illustrated in them are not protected by copyright.A new game, or
an idea for a new game, is not protected by copyright. The artwork and/or audiovisual works that
are displayed in the course of the game, and any textual matter describing the game, may be
copyrighted, but the game itself (the method and procedure involved, and the rules for playing it)
is not.Algorithms, ingredient lists for recipes, blank forms, systems, methods, and processes are
more examples of things that do not receive copyright protection because they are ideas. Again,
though, the particular words or arrangement of symbols chosen to express those ideas may be
protected by copyright.Craft, stencil, pattern, and how-to works typically contain a mixture of
expression, facts and ideas. A project, craft or design is an idea, as is the process for making a
thing. The text, artwork and photographs included in a how-to book or article about the project,
however, may be protected by copyright, to the extent they are not merged with the
idea.INVENTIONS, USEFUL ARTICLES AND UTILITARIAN ELEMENTSBecause an invention
is an idea, it does not receive copyright protection no matter how creative or original it is. A
person may have a copyright in the particular words he uses to describe an invention, but not in
the idea or invention itself. For that kind of protection, a patent would be needed.Copyright
protection only extends to the non-utilitarian aspects of a work. Useful articles and the utilitarian
aspects of designs, although possibly protected by patent law in some cases, are not protected
by copyright law.Sometimes it can be difficult to differentiate between a utilitarian idea and its



expression. A good way to approach the problem is to analyze different aspects of a work
individually. If the aspect under consideration serves a useful function, then it is most likely an
idea rather than an expression, and therefore not protected by copyright. If it is non-utilitarian,
then it is probably expressive, and therefore protected by copyright.Architectural designs are an
exception to the general rule that copyright does not protect utilitarian aspects of an expression.
Some (but not all) utilitarian aspects of certain architectural works are protected by copyright.
See Chapter 3 for more information.MERGED EXPRESSIONSTo the extent a work of authorship
does nothing more than communicate a fact or an idea, it is not protected by copyright. In these
cases, the idea or fact is said to be merged with its expression.MANUALSThe factual
information, methods and procedures included in instructions and owner manuals are not
protected by copyright. Any unmerged expressive content, such as stylized illustrations, may be
protected by copyright, however. The selection and arrangement of information may be
protected by copyright, too.Uncreative worksAlthough copyright law, unlike patent law, does not
require an author to demonstrate the creation of something novel and unique, a work must
involve at least a modicum of creativity before it will receive copyright protection.It is difficult to
define exactly what is required in order to satisfy the creativity requirement. The quality, merit or
value of the work is not relevant. What matters is that the author contributes something original
and non-obvious that he came up with on his own.At one time, courts applied a “sweat of the
brow” doctrine, holding that the amount of effort an author put into a work determined whether it
was creative or not. That doctrine has been abolished, however. Today, creativity is assessed by
neither a qualitative nor a quantitative analysis.Unfortunately, that has left us with no bright-line
test for determining whether something is sufficiently creative to warrant copyright protection or
not. It is possible, however, to identify certain kinds of things that have been deemed to be too
uncreative to receive copyright protection. Examples of things that do not involve a sufficient
level of creativity to warrant copyright protection include:titlesnamesshort phrasesscènes à
fairejokes and gagsblank forms, charts,graphsfact-gatheringalphabetizationconsecutive
numberingpage numberscolorizationdigitizationfonts, typefacescalligraphygeometric
shapesfamiliar symbolsuncreative compilation methods.BLANK FORMS, CHARTS AND
GRAPHSAlthough the content of a form, graph or chart may receive copyright protection if it is
sufficiently creative and original, the graph, chart or form itself does not.Unoriginal worksTo
receive copyright protection, a work must be original, meaning that an author must create the
work independently, not by copying another work.It is possible, in theory, for two different
authors to have copyrights in identical works. Parallel independent creations of the same work
both get copyright protection. If, on the other hand, the two creations were not independent –
that is to say, if one author copied the other – then the one who copied would not receive
copyright protection because his work would not meet the originality requirement.COPY OF AN
UNCOPYRIGHTED WORKCopying another work does not result in a sufficiently original work to
warrant copyright protection, and this is true regardless of whether the copied work is protected
by copyright or not. Accordingly, a work that is created by copying a public domain work does



not receive any greater copyright protection than a work that is created by copying a copyright-
protected work does.UNORIGINAL ELEMENTS OF DERIVATIVE WORKSBecause of the
originality requirement, the creator of an authorized derivative work only acquires a copyright in
the newly created aspects of the derivative work. The copyright in the copied aspects of the
derivative work remains with the owner of the copyright in the original work.This can be
important when determining whose permission is needed to copy a work, or a portion of another
work. In some cases, you may need the permission of both the original and the derivative author;
in other cases, you may only need the permission of one of them. When in doubt, the safest
course is to obtain permission from both.The creator of an unauthorized derivative work does
not acquire a copyright in any aspect of the derivative work. Illegal infringers do not acquire any
copyright rights. As a result, copying from an unauthorized derivative work will not expose you to
infringement liability to the author of the derivative work, but it may expose you to liability to the
copyright owner.Nonhuman authorshipCopyright only protects works that are created by human
beings. There is no copyright protection for materials that are created by natural forces,
machines, or non-human animals.A work, such as a painting, created by a non-human animal is
not protected by copyright even if a human supplied the tools (paints, brush, etc)Purely machine-
generated output that is created without any human interaction is not protected by copyright. A
human may use a machine to assist in the fixation of a work, and the result will be protected by
copyright, but if the machine itself actually creates the work, then it is not.Since copyright law
only protects human authorship, the configurations, motions, etc. of natural objects that are
caused by natural forces without human intervention – such as driftwood, or a cloud pattern in
the sky – are not protected by copyright.Expression that is not fixed in a tangible mediumTo
receive copyright protection, a work must be fixed in a tangible medium of expression. This may
be a traditional medium, such as paper and ink, or it may be something of more recent origin,
such as a computer or other digital storage device.A web page is considered a tangible medium
of expression, as are email messages, computer disks and digital storage devices.For a
dramatic work, the fixation in tangible media might be the written screenplay or a filmed
performance of it. Audiovisual works and sound recordings are usually fixed on either videotape
or in digital media. Computer programs may be fixed on disk or other digital media, or the source
code may be written on paper. The most common ways of fixing choreography in a tangible
medium are by either written notation or a filmed performance of the dance. Architectural works
are usually fixed in a blueprint, but can also be fixed in the building itself when it is actually
constructed.These are just examples. Any tangible medium of expression will suffice.Although
copyright protection does not arise until the expression is fixed in a tangible medium, it is
important to remember that it is the expression itself, not the medium, that copyright law
protects. Once it has been fixed in a tangible medium, copyright protection for the expression
continues to exist even if all tangible copies of it are destroyed.THOUGHTSThoughts are not
protected by copyright unless and until they are fixed in a tangible medium of
expression.Although the act of fixing a work in a tangible medium is necessary to the



establishment of a copyright interest, it is not sufficient. The person who performs the physical
act of fixing a thought in a tangible medium of expression does not thereby become the owner of
the copyright in the expression of the thought. The creator of expressive content may retain
copyright ownership of the content even if he hires or directs another person to perform the act
of fixation.LIVE PERFORMANCES AND IMPROVISATIONLive musical performances and
broadcasts receive copyright protection only if a tangible recording is made. The literary or
musical work that is the subject of the performance (such as a play or the musical score) may be
protected, however, if it has been fixed in print or other tangible medium.Like live performances
and broadcasts, an improvisation is not protected by copyright unless it is recorded.Federal
emblems, names, slogans and insigniaCopyright protection cannot be claimed for certain
federally protected emblems, names, slogans and insignia. And there are some symbols,
slogans, etc. that only the federal government may use. See Chapter 3.Public domain
worksWhen none of the exclusive rights associated with a copyright exist or continue to exist, a
work is said to be in the public domain. Anyone may freely use material that is in the public
domain without liability for copyright infringement.You should never rely on someone else’s
assertion that a particular work is in the public domain. There is so much confusion and
misinformation being spread about the meaning of “public domain” that people often come to the
wrong conclusion. It is not unusual to hear a person who is being sued for copyright infringement
say, “But the website said it was in the public domain!” Unfortunately, copyright infringement is a
strict liability offense. A mistaken belief that a work is in the public domain is not a defense.The
best approach to take is to assume that any text or artwork you come across is not in the public
domain. Assume you will need permission from the copyright owner before you copy text or
artwork for use on your own website or blog. If you have reason to believe something may be in
the public domain, investigate the copyright status of the work for yourself. Then analyze your
findings with an accurate understanding of the rules for determining what is in the public domain
and what is not.For more information about the public domain, see Chapter 13Summary of
unprotected contentA quick reference list of copyright-free materials is set out in Appendix
I.FAIR USEEven if a work is protected by copyright, there are some circumstances in which you
are permitted to copy, distribute, display, perform or make derivative works from it without
incurring liability for copyright infringement. For various policy reasons, certain kinds of uses are
considered “fair use,” for which the permission of the copyright owner is not required.As with the
public domain concept, a considerable amount of confusion and misinformation is being spread
about the meaning of “fair use.” It seems that hardly anybody really understands what it means
or when it applies.“Fair use” is a fluid concept with many gray areas. Unlike the “public domain”
concept, there are very few bright-line rules. The safest strategy is to assume that your intended
use of someone else’s copyrighted material is not fair use. Then, either get permission from the
copyright owner to copy and re-publish the material, or refrain from copying the expressive
elements of the material. If you cannot or do not want to do that, then be very certain your
intended use is “fair use” before copying the material. Litigation over the meaning and scope of



fair use can be very expensive.For more information about fair use, see Chapter
14.MISAPPROPRIATION“Misappropriation” simply means using somebody else’s property
without permission. The property may be either tangible or intangible. Misappropriation of a
copyright or trademark is called infringement. Both monetary damages and injunctive relief are
available to redress it.There are some kinds of things that are not protected by copyright law, but
which receive protection under state property laws. Information is an example. It is not protected
by copyright law. There may be some situations, however, in which an information-gatherer has a
proprietary interest in the information she has gathered. In these situations, using the information
without permission may expose you to liability under a state’s misappropriation laws.Trade
secrets are another example.A person’s name or likeness is another example. Copyright does
not protect a person’s name or physical appearance. Many states, however, recognize individual
rights of privacy and publicity, so that unauthorized use of another person’s name, voice or
likeness may expose you to liability under state law.Trade names and short phrases do not
receive copyright protection, but they might receive protection under trademark or unfair
competition laws.Misappropriation of a trademark (trademark infringement) is addressed in
Chapter 7. Misappropriations of information, personality (name, voice or likeness), and trade
secrets are covered in Chapters 8 and 9.OTHER LAWSCopying or republishing material from
other websites, or from print publications, can raise other legal issues besides copyright
infringement. Depending on what you copy and how you use it, it may also expose you to liability
for such things as defamation, invasion of privacy, trademark infringement, dilution, fraud,
breach of contract, or in some cases, even criminal liability. A republisher of actionable or
unlawful content that somebody else created may potentially be liable for the content,
sometimes to the same extent as the original publisher of the content. These other potential
sources of liability are discussed in Chapters 7 through 12.KEY POINTS1. Using content found
online violates copyright law unlessa) It is unprotected subject matter;b) It is in the public
domain;c) You are making fair use of it; ord) You are licensed to use it.2. Copyright protects
expression, not facts and ideas.3. To the extent expression is merged with information or ideas,
it is not protected by copyright4. Copyright protection exists only for creative, original, human
expression.5. A work is protected when, and only when, it is fixed in a tangible medium of
expression.6. A copyright may exist in the selection and arrangement of elements, whether or
not those elements are protected by copyright.7. A compilation copyright is distinct from the
copyrights in any individual works that are compiled in it.8. The owner of the copyright in a work
has the exclusive right to create new works based on it (“derivative works.”)9. Creating your own
content is the best strategy for avoiding copyright problems.back to TOCCHAPTER
2TextCOPYRIGHTFacts and ideas vs. expressionLiterary works are generally protected by
copyright. No one can claim copyright ownership of facts or ideas, however. Accordingly,
republishing factual information or ideas from another website will not result in liability for
copyright infringement.Although facts and ideas are not protected by copyright, the choice of
words used to express them may be. And the selection and arrangement of facts in a book or



other presentation may be protected as a copyright interest in a compilation.Publishing
information may violate other laws, in some cases. See Chapter 8.OWNER’S MANUALS AND
INSTRUCTIONSSome elements of owner’s manuals and instructions may be protected by
copyright, but the facts and ideas in them are not. Any unmerged expressive content (such as
illustrations), may be protected. The selection and arrangement of the facts and ideas also may
be protected.INVENTIONS AND USEFUL ARTICLESBecause an invention is an idea, it does
not receive copyright protection no matter how creative or original it is. A person may have a
copyright in the particular words he uses to describe an invention, but not in the idea or invention
itself. For that kind of protection, a patent would be needed.STORY PLOTSAlthough fiction and
poetry receive copyright protection, the distinction between idea (no copyright protection) and
the expression of an idea (copyright protection) applies here, too. Thus, the plot of a story (the
idea expressed in the story) is not protected by copyright, but the words used to bring the plot to
life may be.ALGORITHMS, INGREDIENT LISTS, BLANK FORMS, PROCESSESThese are
more examples of things that do not receive copyright protection because they are ideas. Again,
though, the particular words or arrangement of symbols chosen to express those ideas, or their
selection and arrangement in a compilation, may be protected by copyright.MERGED
EXPRESSIONSTo the extent a work of authorship does nothing more than communicate a fact
or an idea, it is not protected by copyright. In these cases, the idea or fact is said to be merged
with its expression.Example: Every part of the sentence, “The earth is moving through space” is
essential to the idea or fact that the earth is moving through space. Since ideas and facts are not
protected by copyright, no one can claim ownership of the idea or fact that the earth is moving
through space. That being the case, no one can claim an exclusive right to say that the earth is
moving through space.Contest rules are another example. They do not receive copyright
protection because the idea (the set of rules) is not separable from the expression of the
idea.On the other hand, any nonfunctional matter that is not essential to the expression of the
idea does not merge, and may be protected by copyright. Illustrations, or examples inserted into
a set of contest rules in order to help readers understand them better, are not necessary
elements of the expression of the idea, so they do not merge, and therefore may be protected by
copyright. The words, “like a bat out of hell,” in the expression, “The earth is moving through
space like a bat out of hell” are not necessary to the communication of the fact or idea that the
earth is moving through space, so they do not merge, and therefore may be protected by
copyright.The statement, “The temperature in New York City today is 86°F” is another example
of a fact that is merged with its expression. Nothing more is expressed in this sentence than the
fact that the temperature in New York City today is 86°F. That being the case, the expression is
“all fact,” and therefore not protected by copyright. If the statement were, “Great Scott, the
temperature in New York City today is a blistering 86°F,” then only part of the expression would
be merged with the idea, since it is possible to express the fact that it is 86°F in New York City
today without using the words ‘blistering’ and ‘Great Scott.’The more “bare bones” an expression
of an idea or information is, the more likely it is that the expression of the idea or information is



merged with the idea or information itself, and therefore not protected by copyright.The creativity
requirementSHORT PHRASESBecause it is believed that no significant amount of creativity
goes into coming up with a short phrase, courts generally deny copyright protection to them. The
greater risk in such cases is trademark infringement.TITLES AND NAMESFor the same reason,
titles and names are not protected by copyright. The content of a work that is identified by a
particular title may be protected by copyright, but the title itself is not.In some cases, a particular
story character may receive copyright protection, if the character’s description is sufficiently
unique and descriptive. In these cases, the use of the character’s name in conjunction with a
character with the same description could be a copyright violation. The use of the same name
for a completely different character, however, probably will not be. For example, if you were to
write a story about a Vulcan named “Mr. Spock” who explores the universe aboard a starship,
then you might be violating a Star Trek copyright. On the other hand, if you were to write a
romance story in which one of the characters is a Philadelphia optometrist named Mr. Spock,
you probably would not be violating a Star Trek copyright.Although a name or the title of a work
does not receive copyright protection, it may be protected as a trademark if it is used in
connection with the marketing of goods or services. “Star Trek,” for example, could be a
trademark for science fiction books, so unauthorized use of it as the title of a book could subject
you to liability for trademark infringement or dilution.CHARACTERSDetermining whether the
characters in a story are protected by copyright is a little more complicated.The basic rule is that
there is no copyright protection for the characters in a story unless the character’s description is
unique and distinctive.It is a rule that is easy to state, but not always easy to apply.Certainly if the
character’s description is the story, then the character itself may be protected by copyright.
Tarzan of the Apes is an example of a character that is protected by copyright for this reason.
The Tarzan character is a man who was raised by apes. That is also the story.The amount of
detail that is required in order for a character to be protected by copyright is difficult to gauge.
The best that can be said is that the less unique and developed the character, the less likely it is
to be protected by copyright. Conversely, the more unique and developed it is, the more likely it
is to be protected by copyright.An alien being who is stranded on earth is too general to receive
copyright protection. As more distinctive features are added – e.g., powers of levitation and
telepathy, a long neck and a big head, a penchant for saying, “Phone home” – the likelihood that
unauthorized use of the character in a different story will be found to infringe a copyright
increases.The author or assignee of a copyright protected work has the exclusive right to make
derivative works from it. A new story using unique and distinctive character(s) from a pre-existing
story is an example of a derivative work. If you create such a story without permission, you may
be liable for copyright infringement.If the character is used in connection with the marketing of
goods or services, it may also be protected as a trademark. Some fictional characters are
protected under both copyright and trademark law.SCÈNES À FAIREA scène à faire is a stock
or standard literary device, typically in a play or other dramatic work. Basically, it is a scene or
detail that is considered standard in works in a particular genre. The use of gadgetry in a spy



novel or screenplay would be an example. A male serenading a lady outside her window would
be an example of a scène à faire in the romance genre. Scènes à faire do not receive copyright
protection.Similarities between a scene in one work and a scene in another work do not infringe
a copyright in the first work if they follow naturally from the situation. A couple seeking refuge in a
church during a storm would be an example.Stereotypical characters do not receive copyright
protection, either. The description of a character as a drunken Irish policeman, for example, is
not protected by copyright.Details that are essential to the description of a particular scene are
also considered scènes à faire. It has been held, for example, that a movie about the South
Bronx featuring drunks, prostitutes, vermin, and junk cars does not infringe the copyright in a
previous movie featuring those same things. The court ruled that any movie about the South
Bronx would need to feature these things in order to be realistic.Placing a list of variables at the
beginning of the source code of a computer program is another example. The textual content of
the list might be protected by copyright, but the practice of listing variables at the beginning is so
standard that no one can claim a copyright in this kind of arrangement.JOKES AND
GAGSAlthough a play, screenplay or other dramatic work receives copyright protection, a short
joke or gag within it might not.FACT-GATHERINGGathering factual information is not considered
a creative act. Selecting which facts to include in a work or a data compilation, however, may
qualify as one. Deciding how to present and arrange the information may be a creative act, too,
so long as it does not involve merely listing the information in some obvious way, such as
alphabetical order.The choice of words and/or images used to express facts may be protected,
to the extent the expression is not merged with the idea expressed.Although fact-gathering is not
protected by copyright, there can be situations in which using information that someone else has
gathered may subject you to liability. See Chapter 8.ALPHABETIZATION AND CONSECUTIVE
NUMBERINGAlthough the selection and arrangement of materials in a compilation generally
receives copyright protection, courts have held that the arrangement cannot be an “obvious” one
if it is to receive copyright protection. Thus, the mere act of arranging data entries in alphabetical
or numerical order does not receive copyright protection.A White Pages directory, or similar
listing, generally is not protected by copyright because neither the text nor its arrangement
qualifies for copyright protection. It may take a lot of work to gather and compile the information,
but courts have abandoned the “sweat of the brow” test as a means of determining whether
something is entitled to copyright protection or not. Instead, courts today focus on the nature of
the material produced. Facts are not protected no matter how much work went into gathering
them. The text in a White Pages directory is not protected because it is purely factual information
that is merged with the expression of the information. The alphabetical and numerical
arrangement of entries in the directory is not protected because it is not a sufficiently creative
arrangement.The arrangement of entries in a Yellow Pages directory, on the other hand, may be
protected by copyright because at least a modicum of creativity goes into the formulation of
categories into which to place directory listings.PAGE NUMBERSA page numbering system is
not considered sufficiently creative to receive copyright protection.Nonhuman authorshipWorks



created by animals or machines are not protected by copyright. The fact that a machine is used
to assist in the process of fixing a work in a tangible medium, however, does not mean that the
work is not protected by copyright. A novel written by a human being using word processing
software is a work of human authorship so it is protected by copyright, but a string of words
generated entirely by a computer program is not.Fixation in a tangible
mediumTHOUGHTSThoughts are not protected by copyright unless and until they are fixed in a
tangible medium of expression. Thus, if A and B have a brainstorming session during which they
flesh out a story, no copyright protection for the story details they’ve worked out exists until such
time as it is written down or recorded in some other way. Until that happens, the story remains
only an idea in which neither A nor B can claim copyright ownership.Although a copyright
interest does not arise until an expression of the thought is fixed in a tangible medium, the
person who created the expression is the one who owns the copyright, even if somebody else
does the actual fixation. An author who has a scrivener write down his words as he dictates them
retains ownership of the copyright (assuming he can prove that he was indeed the author of the
work.)EXTEMPORANEOUS SPEECH AND IMPROVISATIONExtemporaneous speech is not
protected by copyright. It may become protected by copyright, though, if it is transcribed or
recorded in a tangible medium of expression of some kind. The same is true of improvised
comedy and unscripted dramatic performances.MISAPPROPRIATIONSome things receive
protection under state property laws irrespective of copyright law. Information is an example. It is
not protected by copyright law. There may be some situations, however, in which an information-
gatherer has a proprietary interest in the information she has gathered. When that is the case,
using the information without permission may expose you to liability under a state’s
misappropriation laws.Trade secrets are another example.A person’s name or likeness is
another example. Copyright law does not protect a person’s name or physical appearance. Many
states, however, recognize individual rights of privacy and publicity, so that using another
person’s name, voice or likeness without permission may expose you to liability under state
law.Misappropriation is covered in Chapters 8 and 9.BREACH OF CONTRACTMany websites
condition use of the site on the user’s acceptance of “terms of service” or some other contractual
agreement. These often impose restrictions, limitations and conditions on the user’s right to
copy, distribute, alter or use material from the site. If you fail to comply with these terms and
conditions, copying material from the site may expose you to liability for breach of contract. If you
use copyrighted material in an unauthorized manner, you may be liable for copyright
infringement.Review any terms of use, or other licensing agreement, and take care to ensure
your compliance with them. When in doubt, contact the website owner for permission to use
content from the site.OTHER LEGAL ISSUESCopying and republishing text from other websites
or print publications doesn’t just raise copyright issues. Depending on the content of the material
you copy and how you use it, it may also expose you to other kinds of liability, such as
defamation, invasion of privacy, trademark infringement, dilution, fraud, or other things. In some
cases, a republisher of actionable or unlawful content may be held liable for the content,



sometimes to the same extent as the original publisher of the content. These other potential
sources of liability are discussed in Chapters 7 through 12.REQUEST FOR PERMISSIONA
sample request for permission to use copyrighted material is set out in Appendix IX.KEY
POINTS1. Copyright protects the particular words chosen to communicate a fact or idea, not the
fact or idea itself.2. Copyright does not protect expression when it is merged with the fact or idea
expressed.3. Uncreative or unoriginal written expressions, such as titles and short phrases, are
not protected by copyright law, but are sometimes protected by trademark law.4. Story plots,
thoughts and spoken words are not protected by copyright unless they are written down,
recorded or fixed in a tangible medium in some other way.5. Ideas and factual information may
be protected by laws other than copyright.6. Although republishing information found on another
website may not put you at risk of copyright liability, under some circumstances it could put you
at risk of liability for other reasons.back to TOCCHAPTER 3Photographs &
drawingsCOPYRIGHTDrawings, paintings, graphic art, photographs, and compilations of them
generally qualify for copyright protection. Neither aesthetic nor commercial value is relevant. A
student’s doodle on a notepad is just as protected by copyright law as paintings, business logos
and advertising art are.The fact that a photograph or drawing has been published to the Internet
does not mean it may be freely copied and republished.A photograph or drawing may be
protected by copyright even though it has no copyright notice on or near it.Subject vs.
depictionUnless the scene or subject of a photograph or drawing is itself a copyrighted work, the
subject or scene is not protected by copyright. Any number of people may take a photograph of
the same tree, for example.A scientific or technical drawing depicts facts and ideas, which are
not protected by copyright. To the extent such drawings do nothing more than communicate
information, the facts and ideas will be deemed to have merged with the expression of them, so
there will be no copyright protection. If some expressive content that is not necessary for the
communication of the fact or idea is added, though, then that aspect of the drawing may be
protected by copyright.Example 1. An illustration in a mathematics text consisting of nothing
more than a line drawing of a sine function on a Cartesian coordinate graph expresses nothing
more than the nature of the sine formula. As a result, a court would probably determine that the
drawing and the idea are merged, so the drawing is entitled to no copyright protection.Example
2. Now suppose the artist who created the illustration added ornamentation to the line to make it
look like a rope or a snake. This ornamentation is not needed in order to convey facts and
information about a sine formula. Since they are purely expressive aspects of the drawing, a
court would probably rule that those aspects are protected by copyright law (assuming all other
conditions for an enforceable copyright are satisfied.)Stencils, patterns, and craft books and
materials typically contain both copyrightable and non-copyrightable elements. A project, craft or
design is a non-copyrightable idea, as is the process for making a thing. The text, artwork and
photographs included in a how-to book or article about the project, however, may be protected
by copyright, to the extent they are not merged with the ideaAn idea for a new game is not
protected by copyright. Artwork displayed in the course of the game, or in or on the packaging,



may be copyrighted, but the game itself (the method and procedure involved; the rules for
playing it) is not.Useful articles and utilitarian featuresBecause legal protection for ideas is the
province of patent law and not copyright law, copyright protection generally extends only to the
non-utilitarian aspects of a work. Useful articles and the utilitarian aspects of creative works,
although possibly protected by patent law in some cases, generally are not protected by
copyright law.For example, if an artist creates a sculpture of a chair, copyright protection only
extends to the nonfunctional aspects of the sculpture. It does not extend to the functional
aspects. Since the seat, back, and legs of a chair are functional aspects, creating another
sculpture of an object with a seat, back and legs would not, in itself, infringe the copyright.
Copying non-utilitarian aspects of the chair might, though. This would include any decorative
ornamentation of the chair.Similarly, the pattern pieces that are used to create a useful article,
such as shapes that may be traced and used to make a sleeve for a dress, generally are not
protected by copyright, because they have an intrinsic utilitarian function. Stencils or templates
that contain a sufficient amount of original pictorial or graphic artwork or original compilations of
such artwork, such as a stencil book that contains original, artistic images of animals, trees, and
automobiles, may be protected by copyright, however.Sometimes it can be difficult to
differentiate between a utilitarian idea and its expression. A good way to approach the problem
is to analyze different aspects of a work individually. If the aspect under consideration serves a
useful function, then it is most likely an idea rather than an expression, and therefore not
protected by copyright. If it is non-utilitarian, then it is probably expressive, and therefore
protected by copyright.Architectural designs are an exception to the general rule that copyright
does not protect utilitarian aspects of an expression. See discussion, below.PHOTOGRAPHS
AND DRAWINGS OF DRAWINGS AND PHOTOGRAPHSWhat if the scene captured in a
photograph or painting is itself a work that is protected by copyright? Does a person who
photographs or draws another person’s painting, for example, have any protected copyright
interest in the photograph or drawing so created? The answer, generally, is no.Just as drawing
or taking a photograph of a tree does not give a person a copyright protected interest in the tree,
so drawing, digitizing or taking a photograph of a pre-existing work generally does not give a
person a copyright in the underlying work. The copyright in the underlying work remains with the
author of that work (or his assignee.)Because the taking of a photograph is a means of copying
the subject of the photograph, photographing a pre-existing work that is protected by copyright
infringes the copyright owner’s exclusive right of reproduction of the work. The maker of an
infringing copy of a work acquires no copyright in the infringing copy.Making drawings,
lithographs or digitizations of existing photographs would infringe the exclusive rights of the
copyright owner, as well. A modified version of a copyrighted work would be a derivative work.
Only the copyright owner has the right to make derivative works from her work. An infringer
acquires no copyright in an unauthorized derivative work, no matter how much effort and
creativity went into making it.A drawing of the same subject or scene depicted in a photograph is
not a derivative work if it is independently created. For example, the fact that a photographer has



taken a picture of the Grand Canyon as seen from a particular angle and distance, and in a
particular lighting, does not mean that no one may thereafter make a drawing or painting of the
Grand Canyon as seen from the same angle and distance and in the same lighting. What it
means is that an artist cannot sit at his desk and try to draw or paint an image of the Grand
Canyon using the photograph as a model. If the drawing is created in this manner, then it is a
derivative work of the photograph. A copyright in a derivative work arises only if the person
creating it has the authority (such as a license from the copyright owner) to use the pre-existing
work.Drawings and photographs of public domain materialWhen a work is in the public domain,
or when it is a kind of material that is not protected by copyright, it is not a violation of copyright
law to copy it, distribute it, display it, or make derivative works from it. Since photographs and
drawings of public domain works are not infringing, the person who creates the photograph or
drawing acquires a copyright in the work so created (provided it is sufficiently creative. See the
discussion of “slavish copying,” below.) This means that if you wish to use a photograph or
drawing of a public domain work on your website or blog, you only need concern yourself with
the rights of the person who created the drawing or photograph of the work, not those of the
author of the public domain work (or their assignees.).The creator of a new work that
incorporates elements of a public domain work does not thereby acquire copyright protection for
the elements that are in the public domain. By photographing a painting of the Mona Lisa, for
example, I do not thereby acquire the exclusive right to display an image of the Mona Lisa on the
Internet.The same is true of any material that receives no copyright protection. The basic shape
of a triangle is not protected by copyright, so taking a photograph of one does not thereby give
the photographer the right to prevent other people from displaying triangles on their
websites.Architectural designsArchitectural designs are an exception to the general rule that
copyright does not protect ideas. Both the design for a building (form, arrangement and
composition of spaces) and a depiction of it (blueprint, model or the actual building itself) may
receive copyright protection if the building was constructed after November 30, 1990. The
design must be fixed in a tangible medium, such as blueprints. The building itself, once
constructed, also serves to fix the design in a tangible medium.Architectural designs that were
created before December 1, 1990 do not receive copyright protection if they were published
before December 1, 1990, or if they are embodied in a building that was completed before
December 1, 1990. An architectural design that was created before December 1, 1990 but was
not published before December 1, 1990, and was not embodied in a completed building as of
November 30, 1990 is protected by copyright only if a building embodying the design was
completed by December 31, 2002. Copyright protection for architectural designs created before,
and not published before December 1, 1990, terminated on December 31, 2002 if a building
embodying the design had not been completed by then.The building may be a house, office
building, church, gazebo, etc. Designs for bridges, dams, roads and the like are not
protected.The blueprints or drawings of architectural designs may qualify for copyright
protection even if the design does not. Unless a drawing qualifies for protection as an



architectural work, however, only the expressive aspects of the drawing receive protection; the
idea for the design of the building does not.Architecture is also an exception to the general rule
that copyright does not protect utilitarian aspects of an expression. Some utilitarian elements of
an architectural design receive copyright protection. Standard functional features of buildings
(doors, windows, etc.), however, do not. Standard configurations are not protected, either. A
design consisting of a hallway with multiple rectangular rooms annexed to it is an example of a
standard configuration for a motel which does not receive copyright protection.PHOTOGRAPHS
AND DRAWINGS OF BUILDINGSSince a building is a medium for the expression of its
architectural design, it would seem as if photographing or drawing a picture of a building without
permission would infringe a copyright in the architectural design. Congress, however, has
created an exemption from copyright infringement liability for photographs and drawings of
buildings that are visible to the public. Copying someone else’s photograph or drawing of a
building might result in liability for infringement of the copyright in the photograph or drawing, but
not for infringement of the copyright in the architecture.The exemption does not extend to three-
dimensional models or replicas. You can take a photograph or make a drawing of a copyright-
protected building and post it to your website, but you cannot post other people’s photographs or
drawings of it without their permission, and you cannot make a replica or scale model of
it.INTERIOR DESIGNBecause interior design is not protected by copyright, photographing it
should not expose you to liability for infringement. An individual work (such as a painting) does
not lose copyright protection by virtue of being made an element of an interior design,
though.Independent creationCopyright infringement of a photograph or drawing occurs only
when copying, distribution, public display, or the making of a derivative work of the photograph
or drawing occurs. If two photographers, neither of whom is aware of the other’s work,
independently capture nearly identical photo-graphs of the same scene, neither of them is guilty
of infringement. Similarly, if two artists create nearly identical paintings, and neither one was
aware of the other’s painting at the time, then neither is guilty of infringement.CreativityThe
creativity requirement for copyright protection is very easily satisfied in the case of photographs.
The mere act of pushing a button on a camera to take a photograph suffices, even if the
photographer played no part in designing, manufacturing or selecting the camera; gave no
thought at all to angle, lighting, filters, etc.; had nothing to do with creating the scene depicted in
the photograph; and whose only contribution to the creation of the photograph was to push a
button on the camera.ANGLE, DISTANCE AND LIGHTINGNo copyright protection exists for the
angle, distance or lighting employed in a photograph. Decisions about these matters are not
deemed to be of a sufficiently creative nature to warrant copyright protection. The fact that one
person has already taken a picture of the Eiffel Tower at a particular angle and distance, using a
particular lighting, does not prevent another person from taking another photograph of the Eiffel
Tower at exactly the same angle and distance, using exactly the same lighting.RESTORED AND
RETOUCHED PHOTOGRAPHSRestoration of an aged or damaged photograph to its original
condition is not considered a sufficiently creative act to warrant copyright protection.Retouching



a photograph, on the other hand, may qualify for copyright protection if a substantial amount of
new content is added (such as using airbrushing to change the picture.)COLORIZATIONMerely
adding color(s) to a design, object or pre-existing work, or changing the color(s), generally is not
a sufficiently creative act to warrant copyright protection. For example, merely changing the
background color of a public domain photograph normally will not result in a copyright protected
photograph. For the same reason, colorizing a copyrighted work will not yield a new derivative
work.On the other hand, altering colors in an unusual way (such as painting hair blue and
painting the fingernails on a copy of the Mona Lisa) may result in a copyright protected work.
Factors to be considered are: whether and how much creativity went into the selection of colors,
how much human involvement there was, and the extent to which overall appearance is
affected.DIGITIZATIONDigitization is not a sufficiently creative act to warrant copyright
protection. Merely digitizing an existing work does not result in the creation of a derivative work
that is protected by copyright.MEDICAL AND OTHER UTILITARIAN IMAGINGCertain kinds of
images are not protected by copyright because they are intrinsically utilitarian. Examples
include:X-raysmagnetic resonance imaging
(MRI’s)echocardiographymammogramsultrasoundiodinated ultra venous
imagingangiographyelectrocardiographythree-dimensional computed tomographypositron
emission tomographyelectroencephalography imagingcomputed axial tomographyland and
water surveys generated from data produced by echo-sounders.Just as a copyright claim may
be made in a compilation of data, though, so a copyright claim may be made in the selection,
arrangement, and/or coordination of such images. For example, a claim may be made in the
selection of particular X-rays to illustrate a medical text even though a claim cannot be made in
the individual X-ray images themselves.Also, a work created with one of these technologies may
receive copyright protection if it is put to an expressive use, such as the creation of modern
art.“SLAVISH COPYING”Although the act of pushing a button on a camera is generally
considered a sufficiently creative act to warrant copyright protection, courts have held that it
does not suffice when the subject of the photograph is another work of authorship, unless some
significant additional content is added. Slavishly photographing, scanning or digitizing a pre-
existing work will not result in the creation of a new copyrightable work if the copy is identical in
visual appearance to the original, even if the work in question is in the public domain. An
unretouched photograph of the Mona Lisa, for example, normally will not be protected by
copyright.Merely pushing a button on a camera to take a photograph of a lake is considered a
sufficiently creative act to give rise to a copyright in the photograph, but merely pushing a button
on a camera to take a photograph of a painting of a lake is not considered a sufficiently creative
act to give rise to a copyright in the photograph.Although a photographer has no copyright in a
photograph she makes of another work of authorship, she may acquire rights in any significant
creative modifications she makes to an image of the work, provided doing so does not infringe a
copyright in the underlying work of authorship. A photographer who makes a significant
modification of a public domain image (rather than simply creating a copy of it) acquires



copyright protection for the modification. For example, if a photographer photoshops a mustache
into her photograph of the Mona Lisa (which is in the public domain), she may acquire rights in
the image she has created of the Mona Lisa with a mustache. A photograph depicting the Mona
Lisa painting hanging in a gallery with visitors looking at it would probably be a sufficiently
significant modification to earn copyright protection.FONTS, TYPEFACES, CALLIGRAPHY AND
ORNAMENTATIONFonts, typefaces, calligraphy and typographic ornamentation generally do
not receive copyright protection, no matter how novel or creative they may be. This is because
the creative aspect of the character cannot be separated from its utilitarian function.On the other
hand, if it is possible to separate the pictorial or graphic elements from the utilitarian aspects in a
particular case, then the decorative elements may receive copyright protection. A letter drawn in
the shape of another object would be an example. And typeface ornamentation that is separable
from the typeface characters (such as flourishes, swirls, vector ornaments, scrollwork, borders
and frames, wreaths, and the like) may be copyrightable. The ornamentation must involve
something more than de minimis creativity, though. The mere use of text effects, such as chalk,
neon lighting, beer glass, etc. will not suffice.GEOMETRIC SHAPESA drawing of an unadorned
geometric shape, or an arrangement of geometric shapes in an obvious pattern, does not satisfy
the creativity requirement. If they are arranged in a non-obvious way, however, the resulting
arrangement may be protected by copyright.FAMILIAR SYMBOLSCommon, well-known
symbols and designs are not protected by copyright. The circle and slash (signifying “No”) is just
one example.Federal emblems, insignias, symbols, slogans and charactersSome symbols,
emblems, cartoon characters and insignia are not protected by copyright because Congress has
reserved to the federal government the exclusive right to use them. These include such things as
U.S. department or agency insignia; badges or ID cards; the Red Cross or Greek Cross symbol;
the Red Crescent or Third Protocol Emblem; the 4-H emblem; the great seal of the United
States; the official seal of the U.S. President, Vice President, Senate, House of Representatives
or Congress; the Golden Eagle insignia; Smokey Bear; Woodsey Owl.18 U.S.C. chapter 33
makes it a crime for any unauthorized person to make certain specified kinds of uses of
these.Nonhuman authorshipArtwork created by animals, computers or natural forces is not
protected by copyright.There is a difference between the creation of a work and its fixation in a
tangible medium, though. A human may use a machine to assist in the fixation of a work he has
created, and the result will be protected by copyright. If, on the other hand, the machine itself
actually creates the work, then it is not. Thus, a drawing created by using the Paint tool on a
computer may be protected by copyright, but a computer-generated random array of patterns is
not.The public domainThe rules governing when photographs and drawings enter the public
domain, including the duration of copyrights, are basically the same as the ones that apply to
literary works. Except in the case of a work made for hire, the photographer is considered the
author of a photograph, and the artist is considered the author of a drawing or painting.The
Internet is not “the public domain.” Generally, you may not copy content from another web page
and paste it to your own without permission, even if it’s a free site and even if you came across it



by doing a Google search. Some works that have been published to the Internet may be in the
public domain, but it is not the appearance of them on the Internet that causes that to
happen.The rules for determining whether a work is in the public domain are set out in see
Chapter 13.Other categories of unprotected artworkFor a more complete description of
categories of works that do not receive copyright protection, see Chapter 1. A quick reference
list is provided in Appendix I.Public displayThe copyright owner has an exclusive right to publicly
display the photograph or drawing in which he owns the copyright.“Display” includes both direct
displays (e.g., display of a photograph or painting on the wall of a gallery), and indirect ways of
displaying things, such as transmitting an image to a television or movie screen. It also includes
transmitting an image electronically via the Internet; emailing or uploading an image to a
website; and showing an image on a screen. Posting to a social media website is another kind of
“display.”The copyright owner has an exclusive right to publicly display the work, but anyone who
has lawfully acquired a copy of it may display it privately.A place is “public” only if either:a) it is
open to the public; orb) a substantial number of people outside of family and social
acquaintances gather to view the work.An Internet website is “public” if it is accessible by the
public, even if no one has actually visited it.A display of images to Internet mailing list
subscribers would qualify as a “public display” if the list comprises more than just a small group
of family and friends.An owner of a copy of a copyright-protected photograph or drawing may
display it privately, but not publicly. Copyright law permits the lawful owner of a copy of a
photograph or drawing to display it but only at the location where the copy is located. Uploading
a photograph or drawing to an Internet website would not satisfy this requirement. Images
displayed on a website are visible to more people than just those who are present in your home.
They are visible to anyone with access to the Internet. Accordingly, it is a public display. As such,
it may infringe the copyright.Fair useThe “fair use” doctrine has become very difficult to apply in
the case of photographs and drawings, as a result of court decisions declaring that the extent to
which a modification of a photograph or drawing “transforms” it for a different use is of key
importance in determining whether the modification is fair use or not. It can be difficult to
reconcile this with the Copyright Act’s explicit grant to authors (including photographers and
artists) of an exclusive right to make derivative works using their copyright rights. The Copyright
Act defines a derivative work as including a work that “transforms” the copyrighted work. This
tension and the concept of fair use in general are discussed in Chapter 14.LicensingGiven the
comparatively low level of certainty and predictability in the area of “fair use” jurisprudence
relative to other areas of law, it is a good idea to get a license from the copyright owner if you
plan to use an image that you do not own on your website or blog. A well-drafted license should
remove any doubt about your right to use a particular photograph or drawing in the way that you
want.More information about image licensing may be found in Chapter 19.“FREE” IMAGES AND
IMAGE LICENSING WEBSITESAs a rule of thumb, you should always assume that any
photograph or drawing you find online is protected by copyright, and that you will need to get
permission or a license if you want to use it on your site. Of course, if, after analyzing it in the



light of what you have learned in this book, you determine that it is in the public domain, then you
will not need a license. And if it was created for you as a work made for hire, then you are the
owner of the copyright and already have the right to use it. In all other cases, you should
endeavor to secure a license.When a website offers “free” or “royalty-free” images, specified
uses may still be subject to conditions with which you must comply. If you fail to do so, you may
be liable for copyright infringement, not just breach of contract.For information about how to find
royalty-free and/or public domain images and use them on your website or blog, see Chapter
19.MORAL RIGHTS: THE VISUAL ARTISTS RIGHTS ACTMoral rights are separate and distinct
from copyright rights. While copyright protects an artist’s exclusive right to use his creations (by
reproducing, distributing or displaying them, or by making derivative works from them), it does
not protect an artist’s reputation. Moral rights legislation seeks to fill that gap, at least in part, by
giving certain visual artists the right to have their works credited to them, and to prevent works
not created by them from being attributed to them. They also seek to give these artists a right to
prevent their artwork from being defaced or destroyed.The laws of New York and several foreign
countries have long sought to protect the moral rights of visual artists. Beginning December 1,
1990, United States federal law also protects the moral rights of visual artists.The Visual Artists
Rights Act (“VARA”) strives to protect the reputation of certain visual artists in two ways: first, by
requiring correct attribution of certain kinds of visual art to the artist; and second, by allowing
certain visual artists to prevent the destruction or mutilation of their creations.AttributionVARA
gives certain visual artists the right to claim ownership of the works they create. A visual artist
also has the right to prevent the use of his name as the author of any work of visual art that he
did not create.IntegrityVARA gives certain visual artists the right to prevent the destruction,
distortion, mutilation or other modification of their works.Attributing a mutilated or modified
version of a work of visual art to the original artist is also a violation of VARA.Independent of
copyrightThe “moral rights” protected by the VARA are independent of copyright. An artist
continues to have moral rights even after he has assigned his copyright to someone else.
Similarly, mere ownership of the copyright does not give a person standing to enforce VARA
rights. Only the person who created the art has VARA rights.Limitations on VARA rightsVARA
rights only exist for:a) paintingsb) drawingsc) printsd) sculpturese) still photographs produced
solely for exhibition purposes that have been signed by the photographer.The work must exist in
only a single copy, or in a limited edition of no more than 200 copies that are signed and
consecutively numbered by the author, or, in the case of a sculpture, in multiple cast, carved, or
fabricated sculptures of 200 or fewer that are consecutively numbered by the author and bear
the signature or other identifying mark of the author.
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Paul H., “This is a fantastic resource for understanding all of the intricacies of law .... This is a
fantastic resource for understanding all of the intricacies of law as related to websites. This book
is very-well organized. Use it as a reference or read to understand all you need to know. It is
easy-to understand without all of the lawyer-speak, yet sources, history and more-in-depth
understanding are readily available. Topics were even more comprehensive than I expected and
provide insight into areas such as copyright and fair-use that I, as a web-developer over the last
20+ years, had even misunderstood. This is a great addition to anyone wanting or needing to
understand law as it relates to media. Even if not a web-developer, I see uses for it in anyone
wanting to create or deliver content on the Internet or elsewhere.”

SM, “The book is filled with good, practical advice. Website law is a trap for the unwary. This
book takes a highly technical body of law and breaks it down into everyday English that you
don't need a law degree to understand. The content is thorough and well thought out and
organized. The book is filled with good, practical advice. Each chapter concludes with a helpful
list of Key Points to make sure you don't miss any of the takeaways from the chapter. The
appendices provide additional useful resources. Highly recommended for those with an online
presence looking for an easy-to-read overview of the law related to their online content.”

Kathy Burnett, “Great reference for copyright laws. This would be a great reference book for
library/media centers in schools and universities.”

The book by Tom James has a rating of  5 out of 5.0. 3 people have provided feedback.
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